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: T‘his.caﬁac'hﬁéﬁm-bnen-heard'on n'Mutimi tr;"'-ﬂuppta'ss ﬂlcd on'behalf of Defendarit by
defmc aounse’ Dlego Padm The. S!am of Ohio was :eprasentcd b; Ass:stam Pmsccutmg
Auumey Lura Mo]mr

. AI an uvidmﬂaty bmmg on. 1h= motmn, noopﬂt M;oiml A Shmﬂm. wlm hm bacu a
stat: tmoper both i in Florida and Okio- fox a pmod ui" 14 yuars, tesnﬁad 1!::1 an Damba: 1‘?
2010 at uppxmmmly 3 00 am. ha stopped ‘lhe defmdaut Nwholns Kcm:as on Mt Carmel
' Inte:stai: 2'?5 The oﬁiner‘s ‘tosﬁmcmy ﬂvaaled tint he heard fhe vehicla mahug souuds asit
- was on'the mmbla stn,pa oﬁ' lim nida nI‘Intm'stm 2'?5 Troopez Sinmka then fullomd thc
~ vehicle, obscrvcd it‘hm Iaﬁ on SR 125 wzthnm miun,g s m *ﬁg:nl nnd ohmgad A Jam withour
_: mnkmg am Mgnni mmdnghl m:ta Mt Cmnel Tobmp‘!{éndwlﬂlo\n ma!dng a mm dgna.l
R ---Thc tmupar ﬂmamivnwﬁﬁ:s hghts and the dafendmtpu]led his vchmle ovu ha]fm the ]
madvmy and hn!f tmto ﬁw gmsy berm Upon hfmug cantml w:th d:c dzﬁemiant the ﬁnnpor
' .nm:d a 3trong odnr ol’alwlmi co,:mng ﬁ'omtha vnh:n!e., that tha daiundant B eyes we're g!zssy
md blaodkho! and t!ut hu meec.h was sium.d The dnfmdant oc]c.nowiedged tbm e wns uomin.g
from Hlack Fin.. A:ﬁer Eﬂﬁx’g thevdﬂcla aod be:ngplaccdm lhcrbm of: 'lhc trovpcr s cmisar,
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the troopcr notad rhat 'l:hc odor of: ulcohal comin.g from the deiandnnt was mng. dm Jus spf.ech
was slhired, Tbc troopu ssked the dafandnnt l'ww mnoh he had hud 0. drin.k l.nd the dcl‘cndam
mdzmﬁd that lin s, mt sme ' '
_ Ths tmope: thm hnd the defendnnt perﬂmm the Horlzontal Gaze Nys:agmun Ttxt wharc

‘e obtsined gix of six -cluas the wa.lk and, mm test -w!m ke’ abmned four clues, The Drafendmi
nr.ﬁued to do the tent kmown &5 me one lag stand. ﬁ.t ﬂut poim and time, Defimdant was placed
undpr axrest. The court mmm‘l the testimony. of rho officer, Exhibit No. I whach WhS the
“video: ofthe slaop and am':st, form {-IP 2255, signed by boih ‘the dcfcndant and ﬂm 0fﬁom and
Exh:bai No 3 which was; the rest results from ﬂn: I.ntoxx!yzer B00- tost for 1hr daf‘mdmt '

Prios to the comencmnmt oft.’oe -hurlng on 'ﬂ‘m mo-hon to s:pp:ms, Tt wag agmad that
tbe motton to; suppmss wuuid mger three anm,. mnneiy me lama afpmbahla cmsaw anestand
hring the defmdlm in t‘m’ a tast. Sceond.‘ly the iseue was mised Bs to whetheu- mere was “
substantial complimc-c mth NHTSA mqumsmmts for the ﬁeld lbbﬂst'f m lnﬂ ﬂmd Wh!'hﬂ
ornot: d:ua mgulshana oancamng teshn.g nnd ca.libratmn m folimd The cmnt pemutwd the
pmizs to submit writtm memomndum mti m the wnum mamm&m ﬁ!cd by ﬁze deﬁmu an |
:ss_uc wunioad thatwumt dimct}ydmwlsctl ntthchaarma anthe momm to nppms 'l‘har

- dssue doalt wilh whathar o, not Ohm A.ﬂnﬂnmﬁﬂiw Codu 3701 53-04(9) was com_phod mth
_ Tbui smon o!‘the Adin!nhmﬁw t’.‘mla 'mvtde: "&mt inmants lum:d uﬂd:r (A)(B) o:‘ Rule | L
| mt-ss 02 ot‘thz Adminisumva Codeslmﬁ mmnuny form & dn' m conu'ol m bcforz‘ N o
and: nﬁm’ euch mbjtct teat and mstmnwn! certlﬁbadun miug B d.ry gas. stnndard tmoe.abk 10 thc
Ky _Nnno:w.l instituh: nf Stunda.rds md chhnelagy (NIST) Dry gns wn&nl xﬂauﬂs are valtd when
 the msulw are ot or mihin 51000 mms per 210 l:ters ofn.lcoho! cmumuaﬂan on thc

' man!lﬁctu;'qr c:l‘tlﬁca‘tc ofunhlysn for. that dry g-aa stlndl.rd Adry gas oonlml mmlt which is
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owside the range épﬂiﬁad in this pmmph-sﬁﬁl-l. sbort lhlla.sul'bj.wc 188t uf.‘i'z‘n',stmmem -Een!ﬂ_ca:wn
in progress.”. = o
' -I'The Im:mlyzm Bmo 18 the -,Qsﬁﬁg-dééi,ce-thnt I:wferred ?m_-lund_cf Administrative Code |
Section 3701-53-02(B). : |
_ In luul:mgaﬂhe u:at n;nu)ta in’ Smtal:'lxhibh 3, which s mnclmd as. m appendb w thix
dac:ason, it clmly s‘!wws that on Decembur 17, 2010 adry. gus comml wag done before subject
test 1. After mbject test 1 and before subject test 2 ﬂm ‘was no dry g5 control perft-nned
Aﬁcr 3ubjec1 tost 2. a.n addi’doml dry gas eontro] o8t ws pzrfmned
Upon ﬂlc state rav:e:ﬁng the :ssu: thas wig xaiqed inthe writhn mmmmndum ﬁl:d by the
; dcﬁ:nsc. thz stats requested in ml&ng !hm they have the oppommlty to preszm rmdeme on that
issue sinoe they mwwmﬂmtthﬂpamculw imw‘wnsbaing raised nttheﬂme oi'ﬁu: .
heurmg Thc wnnrmwd thal Writte'n requem, g:raneed the t‘cqwm pérmit- muuvmg of
uddumml mdmcc and Mary Martio of ihe Ohio. szmant of Heal’fh Bureau of Alcuhol and
~ Drug Tem:g did m‘ﬁwt mut}r coneemlns thoaemqmms Quitn fmﬂdy iwr tummmy WBS
-_"'not Mmmhhﬂpmmmmummﬁmmmmmaw whntw\ssmeambythe
¥ Ohlo Admimutratwe Gmle and et in nll mmmnoﬁ: was goi::g fo. tw -:-lw:ged |
Tho oom:t thcn pm::od coumerl tn mbm:t supphmmtal memmdm ﬁrsd ﬂwmm::rm :

 now. r;pc far dnchﬂon 2

Aawthc ﬁtst i mimi by the defy - Motion 19 press ths acurtﬁads baacd’ " P a,
upon the factr. prevmu!ly aet: farth that 'I\oopa\- Slumko who b, & very mpmmed slate mpnr, .

haaxd the. wlmle opem!lng on: mmblc ntnpn nbservod three mavmg ﬂolntions md hnd a

. .renwnabie utmﬂablc suspioion ﬂu:t t}wrc wonld hc somc m:hvm which waa non&-ury tu lnw and_

- was ju!li&adkx stoppmn‘ ﬂ:e vehxcle {-\mne:, h:s ubhtrvahnm of tbe dafendnm mcjudmg. L




89:31 5139328172 KAUFMAN FLORENCE PAGE 85

B9/16/2011
To' John Fox  Page S5af7 2011-08-23 18.01;32 GMT 15138720535 From: Joanns Gardner
alig=09-2011 TUE 0997 AN PEASLCUTORS OFFINE €A% %o §13 79¢ 561 L

-strong odor of lloohol bloodshot Byes, s!umd speeuh and the. parfmmanuu on the fmld anbrie.ty
‘tas‘ttngctlu:: with the review of the viduo faps. Whmh ‘uttresscs ﬂ:e ofﬂnem rendmon of the. fanttl. :
- clmly giw rine to probab]e cause to agrest tlu ddwdam md ukr, hxm 10 ﬂw :m:ol post fors
blood: a.laohol um |
'I'hc lacend lssue r:uwd WR8 whclher ot not thie oﬂicar pm‘fonmd the :ﬁeld soisr:itﬂy nm in
subatanual camplnnce witn zhc NHTSA muimments. Aggin, mlavdn,g 1hé remmony and the
observations madc by thc coun‘ in vmwmg the wdeo fape the eou:l: finds that the officer
pexfo:med the ﬁelﬂ sobr.le'ty tests in Subvtmmal compluncc qf 'NHT reqmrem:nts mecting the
requiirements omerz v Schmm 101 Okilp St.34 79, 2004#0171!1-37 State y. Deutsch, 2008-0h1(l~
'5658 State v, P!wfktrt 203 Oh.to—l 104 Aoeordmgly, 'lhc cnun finds tlmt ih:n: was m-fact
snbmmal mmpl:ancemd tha: ponion nf the Maﬁon ho Suppm.s is ovmuled. ” |
The hsl issue rmad by the dbﬁ:ml:, in ns pon ﬂrsb hea:mg memmundmn u much More -
problemaho T!:c court notes thas. on otha: occmuns;udges of this ouurt have daaltwth issues
with rcapect lo ‘Ehr. Intonlyzcx &Oﬂﬂ Stam v, Homm, 2609 TR.C 9‘?38, Sfal‘a . Fmtak 2009 'I‘RC
. § 8424 The isiuie- med in ﬂ:us cage dnlsw:ﬂu the: mu admmmhvo eodes w:hon bm:mes ="
B _ mnrulyd:ﬂ"ermt mrua Clanrlym loulung &t mw: E:hibn No 1 thm wae 0o dryps eontml
': -'tastnmbctmanwbiactmt 1 andmbjent m:z ThaSme ofGi:un nrgesan mammuonthu
N woqu hadmatc dm 1he dcaigaaﬂon ofa .ﬂ.ll" ; :
| ﬂ! md tbntihe teﬂn:".-subjeot st ﬁhﬁuld mfa;w.awh mdi;r!duii mhntthanrach ﬂ:st .
I'-ndnumanmd m ﬂ:e mdmdnal ’ﬂ:u Imguuge nf‘Admmsrrati-ve Code 3701 -53-04 doea nol Icnd
; 'ﬂsclﬁo tlm intarpmuhm becauae Jt mqmm thht “the msmnmmt “slilﬂ uutommcaﬂy perfurm a
dry fas cont:ul teai br.-.fore and atte: wery sub_yect hest and mmmam cmxﬂmnn " The

MI mmfs page in hot mal!y n mb;ent

lnngunme of the admmutrmve aud:: laavss nmthing o ﬂm unugmmon Ihe c-uurt Js requm:d ho
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give common worda theis wdn mmiﬁgwﬁ shall is &f mmc'mwdmm'y Iotids specific
cae, thc oourt ﬁnds fhax ﬁwraw no dry ges ccntrol 1ent perfom\ed bcfore md aﬂer every
nuhiert fest ar it app!m: a.md set forth on: Sms‘s Exhibi'l 3. Tha coun ﬁrﬁs 'thﬂt tbe fhilure 10 pm

‘the dry gnscontml test butwcm nu'b;::t fost | amiaubjecttostﬁ ie. directly cantrary o -

3?01 -51-04(13) of the Ghzo A&muﬁetmﬂvc C@du md thmibtc in th:s pa.rﬂc:uar ease this fast

. conecmmg ibis mam& is not in- nubst:mﬁal camphmue md therefore the motian m supprens

the tsr.t mults uft!m Inmmlyzer BOOO is hmby granwd
'I‘he wurt nuhu-: mutbe motion in this caw in dxﬂ’m than the mohcms ﬁled in. ﬂza

Circlwﬂla Munic:pai Coun and the Atb&ns Murm.ipa] Cnurt whioh resuln:d in Cn'clcvﬂle finding:
that f.'nc mtoxﬂ}'m 8009 was not shuwn 1o be: mm-m nnd mhable md,thn tlut court wauld fnot

' amapt lhosc 1&.11 rcarnls md ﬂw n;.'lingmth: Ath-s (‘Anmiy Mumqpli Cnurt md.ir.nﬁng that

I.ntomlyzzr 8000 widmoe wo:ﬂd be adm:smhlz but mbjm to r]efema eurpm wmmoqy m
cxplalu the nlevant w.lnm:b:hty of' thz Intuxilyzer BUGB 'I'hm oom‘us cogn:mt of demswm

from Tuhmeo i*‘lnnda,Kmanky Anzam and Mxmmotn whwh ﬁnd thni ﬂ:e Ima:vulym* 8000
W oot s r:hablehmihtashng ndwoe 'Ih:cammnhes w. mnke n clmﬂm Ihc aemm in thw

cm dow not go to r:nat ammt but r.lm.la w:th fhe Imzinxl iaxlm to- numply wuh nne qspm:ofﬁxe
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Thereby certify that & copy of the foregoing wes served upon Lars Molpay by hand delivery and
‘upon Diego Padro; LuRrian, Heck & Associases, LLP, $10:Sycamore St 3™ Floor, Cincingati,
-~ Ohio 45202 by regilar U.S. rusil service on tile 3t dey of August, 2031, . .~




