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- The issues presented in this Motion to Suppress are:

(1) Whether the photocopies of the eriginal documents used by the Ohio Deparment of ’ l j
[

Health for certification results of the Intoxilyzer 8OO (State's Exhibits 3, 4 and 5) may be

admitted into ovidence during the suppression hiearing without the witness that prepared the

dosument being subject to cross-examination?

(2YWhether OAC 3701-53-04(B) requirea the automatic dry gas conirol oheck to be

perfarmed prior to and gubscquent to each of the two subject tegts?

(3) Whether the Defendaut’s breath test results, that produced a 0.176 from the .

Intoxilyzer 8000 at Cincinnati Police District 4, were reliable and accurate, when the instrument

{
|
!
abarted Himerqus tests from multiple subjects including the defendant during month of October
20117
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The State of Ohic submitted copies of the Ohio Department of Health Pmath Instrument
Data Center website (State's Exhibit 1), Ohio Department of Health Alcohol and Drug Testing

Instrument Certification report dated June 6, 2011 (State’s Exhibit 2), Ohio Department of

Health Aleohal and Drug Testing report of the ingtrument check solution dated October 26, 2010
(State’s Exhibit 3), a certified copy of the Air-gas certificate of analysis of the ethanol breath
standard (Statc’s Exkibit 4), aid Ohio Department of Health Alcoho] and Drug Testing

Inspeotor's Ceﬁ{ﬁcation Statemeﬁt dated February 8, 2012 (State’s Hxhibit 5).

The Defendant submitted capies of the Ohio Department of Health Subjeet Test Report af

——

an unstable signal, (Defendant’s Exhibit 1), From the internet website, Ohio Department of

Health Subject Test Report of 2 BrAC=0.176 g/210L (Defendant's Exhibit 3), Bureau of Alcobel

and Drug Testing Intoxilyzer 8000 manual vevised 92008 (Defendant’s exhibit 2), a list of

Subject Tests, from instrument serial mirnber $0-004506, taken 9/23/2011 through 11/25/2011

(Defendant’s Exhibit 4A), Ohio Department of Health access card information for Cincinnati

Palice Officer Fox (Defendant’s Exhibit 5),

Also jointly submitted were coples of the Ohio Department of Health Alcobol and Dug
Testing Report Subject havalid Test Report {Joint Exhibit 1) and Ohio Department of Health
Alcchol and Drug Testing Subjeot Test Report (Joint Exhibit 2). Thess documents were

generated directly fram the Intoxilyzer 8000,
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The Conrt concludes that photogapies of Ohio Department of Health rgeords were
properly admitted into evidenee State’s Exhibits 3, 4, and § into evidence witliout m&timany for
the sola issue of detrrmining whether the State substantially compiied with the Ohio
Administrative Code approved methods and procedures. Additlonally, the deccrmination of

adwissibility does nor preciude defendant presenting svidenes at trial as long as that evidence

attacks the weight to be given to the breath test results.

Further the Court Interprels OAC 3701-54.D4(B) ta mandste a dry gas control check pricr
to and nfter the first subject test and then prior to and after the second subject test. The purpose of
the dry gas control is a check and balance of the accuracy of the each subject fest and the hreath

test result. The breath test result is inadmissible for noncompliance with OAC 3701 -54-04(B).

Finally, this Court finds that Trooper Salamaon was 3 qualified operator of the Intoxilyzer

8000, the appraved tasting procedura was followed even though something went WIong with the ;

defendant's fitst attempt, that the machine functioned properly by aborting the first test, and that

the sdministration of the Defendant’s second attempt af 4 breath test was proper. The test results

are therefore admissible.

Facts

After being atrested for operating a motor vehicle while under the influence of alzohol,

Defendant Scott Nicholson was transperted to Cincinnati Polico District 4 for a breath test.
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Trooper Salamon administered a breath tost on the Intoxilyzer 8000, In the ﬁrlst atrempt, subject
test 1 resulted in a .162 by weight of alcobo! per 210 liters of breath. Thu-dm?tion of the air -
sample was 4330, Then the machise, afier two air blanks but priar to the Defandant’s second
test, aborted the test at 02:43 becanse of an unstable signal.' Since an ermor octurred, the entire

1est was invalidated. (Toint BX 1)

Approximately one minute Iater, the Trooper began & gecond breath test of the dr'zfendant
on the Imoxiljrzer B000. After two samﬁa atterpts made by the defendant, the fizst breath
spmplc registered at 0,176 by weight of alcohol per 210 liters of breath, The dursrtion of the
breath sample was 5220, After ten sample attempts made by the defendant, the second subjeck
tost registered 181 by weight of alcohol per 210 litors of hreath. The duration of the Defendant’s

air sample was 7580, (Yoint Ex 2 and Defendant’s Ex 3)

Cincinnati Police Dfficer Fox testified that as the administrator officer of the Traffic Unit
his dutics include performing as a liaison betweon the Cincinnati Police Depariment and tha Ohio
Department of Health in regards to the Intoxilyzer 8000. On a weekly basis, Officer Fox reviews
and uplozads the breath tests results on the Ohio Department of Health website, He also ahecks
the breath machine to malke sura it is ploggad in and working properly as well ag assuring the

nesecssary pupplics of mouth pieces, test fanns are sufficient at the testing sites.

During September 2011 and November 2011, Officer Fox noticed more than usual

aharted tasts or nsing his terminology, “exceptions” that ocenrred with the Intoxilyzer 8000.
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Specifically, a significant number of subject tests during this period were abnznad for interferent
detected and ambjent fuils; As per the manual, when twa or more intarfersnt Edctectg:d, and when
two more ambient fails occurred, Officer Fox called the Ohlo Department of Healthl
represcentative ta determine the course of action to perform. No further action was taken and the
machina was not faken out of service, No one from the Department of Health physically came to

CPD District 4 to inspect, test or othenwise check the machine. The machine remained in use.

Question presanted

L

Whether the photocapies of the original documents used by the Ohio Department of
Health for certification results of the Intoxilyzer 8000 (State’s Exhibits 3, 4 and 5) may be
admitted into evidence during the suppression hearing without the withesa that prepared the

document being subject to cross-exarmination?

Analysis and Findings

In State v. French (1995), 72 Ohio St.3d 446, 650 N.E.2d 887, & raotion to suppress is the
proper vehiele for raising constitutional challenges based on the exclusionary ruls. An important
characteristic of the motion to suppress is the finality that artaches so that the ruling of the court

at the suppreasion hearing prevaits at trial. Nevertheless, using the mles of evidetice, the

defendmnt is not preciuded from challenging the competency, admissibility, relevaney,
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authenticity, and credibility of the Breath tests or using expert testimony rega;rding the weight to

be given to the evidence at trial,

In the case at har, the State presentsd photocopiss of the original documents and the
defendant did not raise any genuine issue regarding the authenticity of the coples. Pursuant to
State v. Edwards, (2005) 107 Ohlo $t.3d (69, & triul court may aceept dosumecntatian 2t & pretrial
motion hearing o show substantis! compliance with testing methods approved by the Director of ,
Health. In Edwardlv, regarding the 'Intoxiljm‘;r 8000 ceﬁiﬂcation. the accepted documentation Was |
& photocopy of the original and not a sertfied copy. For salely the purpose of desermining the
issues of whether thore was substantial compliance with the app roved Ohio Department of
Health regulations and methods &t a pretrial motion, hearsay evidence and photocopies of

document were admittad.

As in Edwards, the Court admits the ODH Inapector’s Cextification statoment (Bt.'s Bx
5), Certificate of Analysis (St.’s Ex. 4), and the ODH Instrument Check Sohition Certificate
(St.’s Ex. 3) even though that wyidence may not be admissible at trial unless the person who

prepared the document testifies.

Furthet, the Defendant raised the issue that the Srate's exhibits, particnlarly State’s Ex 3,
is a testimenial statcmcnt triggering an analysis as deseribed in Crawford v, Washington (2004),
541 V.. 36, 124 §,Ct. 1354, 158 LEA.2d 177, Specifically, the Defendant argues that the State’s

fuflure to call the reptesentative of the Director of Henith, Michae] Quinn, who prepared State's
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Bx 5 in enticipation of pre-trinl motion to &lppress hearing, violates the Dufc!,ndant",s Right of
. Confrontation through cross-examination. The State argued that (€ the Defendant wanted to

orags-examine the witness, e had the oppartunity to subpocns the witmesses himself.

"o the extent that the Defendant had the subpoena power 1o bring the witnesses himself,
the United States Supreme Court found that the defendant’s subpoena power Is ng substitute for
the right of confrontation. Melendez-Diaz v Massachusetts (2009), 557 U.S. 305, 128 §3.Ct. 2527,
174 1..24.2d 314. The “Confrantation Clause imposes a burden on the prosccution to present .
witneases, viot on tha defendant to bring adverse witnesses into court.” Id. Therafore the State's

argument is without merit.

1
1

In Crawford, a statement of an unavailable witness was admitted intc: evidence at the
mial. The United Staras Supreme Court concluded that a testimonial statement could not be
admitted at trial withous the defendant’s tho opportunity ta cross examine the witness, The
pedrock of criminal prosedure it found in the Sixth Amendment Confrontation Clatise that
provides the in all criminal prosecutions, the "acuused shall enjoy the right. .. to be canfianted,

with the witnesses against him."

1
Looking for fisrther guidence on whether Crawford applics to this isspe raised by the

defendant, this court relied on Crane v. Kentuchy (1986), 476 U.8. 683. In Crane, at the pre-trial
motion to suppress hearing, the trial court admiteed s confession without the witness being,

subject to cross examination and determined the confossion voluntary. However during trial
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when the defendant was denied the opportunity to cross examine the witness on the coercive
circumstances-in - which the oonfession was obtained, the Defendant's Sixth Amenc?mem rights
were violated. The United States Supreme Count found that the “cxciusion of the testimony about

the circumstances of his confession deprived the petitioner of bis fundamental right” ...under the

Corupalsory Procsss or Canfrontation Olauss of the Sixth Amendment. ,.to a fair opporturuty 0
prasent a defense,” The defendant should have been pormitted to present cvidence as 10 the

weight of the confession.

This Couxt finds that although this svidence is admissible in the pre-trial hearing without
the witness testifying, the aceused still has the right of canfrontation, not to admissibility of the
doouments, but as to its weight, It therefors follows then that the defendant’s Sixth Amendment
Right of Confrontation was not violated since be may present evidence ta the contrary at trial.

'i‘he seope of the cross examination however Is limited in which the defendant mey not challenge
the admissibility of the test result at trial by arguing the state failed to substantialfy comply with

the ODH rules.

Therefore, accoptance of the State's Ex. 3, 4, and 5 into ovidence without testimony ;at the
pre-trial hearing doss not vislated the Defandant's Sixth Amendment rights.':ln aceordancs
theretore, the Court finds that the determination of admissibility does not prefclude cvidence
presentad by the defense to the contrary, as long s that evidence attacks the weight to be givento
the breath test results in the trial. Finality attaches to the raling on substantial compliance of the

methods approved by the Ohio Depextment aof Health 1

b
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- .. - Since Vega, the Ohio Supreme Gonrt has held that the admissibility off test resnlts tmns
on substential compliance with ODH regulations, The legislature gave the Director 'of the Ohio |
Department Health, rather than the courts, the authority to determine which tests anﬁ procedures
are reliable and therefore admissible, Challenges to the state’s compliance with these regulations

must be made in a pre-trial motion to suppress or those challenges are waived, State v. French,

(1995) 72 Ohin St.3d 446, 650 N.E.2d BET.

Wherefore, using the documents admitted into evidence, the Court finds substantial
compliance:
(1) tliat & qualificd represantative performed the instrument check and within the acceptable time
frame in compliance with OAC 3701-53-04 (©);
(2) that the instrument was cartified using an instrament check solution contatning ethyi alcohol
uppraved by the Director of Health in compliance with OAC 3701-53-04(C);
(3) the dry gas stendard was traceable to the natfonal institute of standards and techtinlogy in l
compliance with OAC 3701-53-04 (B);
(4) that the dry ges control resuits were valid and within one-thousandths (+/- 0.005) grams par
rwa hundred ten Liter of the alsohol concentration on the manufacturer’s certificate of analysis for
that dry gas standard;
(5) that the subject tests forms recording the results wers retained a6 required by OAC 3701-53-

02 (E) and OAC 3701-53-01(A); and
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(6) that the instrument check solution was not used more than three months after its date of first

. uge or after fhie manufactirer’s expiration date on the approved solution certificate in compliance

with OAC 3701-53-04 (E).

Accordingly, the defendant’s breath test result is admissible.
Question presented

Whether OAC 370}-53-04(B) requires tha antomatic dry gas control check to be

performed prior to and subsequent to each gubject test?
Analysis and Findings

The Intoxilyzar 8000 Taquires two subject tests thet within .02 agreement of sach ather to
pe a valid test. The lower of the two scorss is the evidentiary test scote. The QAC 3701-54-04(B)
pravides that the instrument “shall atamatically perform a dry gas control test before and after
each subject test and instrument aertification using a dry gas tracesble to the national institute of
standards and technology (NIST)". The dry gas control sheeks the accuracy of the instrument

heftre and after the suhject test

Defendant acgues for the Court to read OAC 370 1-54-04(B) as mandating the Intoxilyzer

2000 breath testing inatrument to perform a dry gas contral test before and after cach subjoct test,
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I essence, Defendant asserts that it is mandated that the instrument parformis three, possibly four
|

dry gas control checks, since thera are two subject test samples taken. Defendant’s argument

follows then that it is required for the aceuracy of the broath teat result to petrform cither a dry gas
contral before and after each subject test { four dry gas control checks) or before and after the

subject test 1 and then after the subject test 2 (three dry gas oontrol checks),

On the other hand, the State submits that the meaning of the language of “before and ‘ I
after” ¢ subject's test raquires to view the entire test result as a single breath test and therefore ‘

the operation of the instrument “as is™ is proper. .

This Court disagrees with the State. It is well egtablished that in & charge of viclating
451 1.19(AY(1){d), the acturacy of the chemical test vasults §s a critjcal issue in determining the
defendant’s guilt or innocence. In per se violatians, the hreath teat resnlts play a significant role
in a prosseution and the defendaot has a Jimired ability to present evidence in defense at trial. '
The Ohio Deopartment of Health selected the mothods and eqnipment to be used in alooho! breath
testing. It set forth an Administrative Code providing specific method § and procedures To engure
accuracy of the results, For a breath test result o be admissible, the alcohol teat must

Isubsmntially comply with the requirements of the administrative rules.

The Court notes that in Joint Ex 1 and 2 which are the printouts of the test results from
the Intoxilyzer B000 instrument itself, the terminelogy used is “Subject Test 1 and *Subject Test

2" This same terminalogy was originally used on the ODH website Subjoct Trst Reports as well

.

-11-
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| and also can be found in the Form saction of the manual. However, after the defense bar began
taising thia issue In jurisdlctions throughout the Smte'af Ohin, the tmino!oLy was changed on '
the ODH website for the Test Reports to “Subject Sampie™ for bath breath tests snd makes no
refercnce to samnple 1 or samnple 2. This court finda that this action sevesely affects the credibility
of the Ohia Departinent of Heaith and whoever had access to changing these forms in direct

respanse to the definse challenges. This Court will use the origina! terminology of Subject Testl

and Subject Test 2 for the basis of analysls. i \

In reviewing the Ohio Department of Health manal, it pravidas that the dry gas control

‘;h

g verifies the acoursey of the instrument before and after each subject test. The instrument is
’ equipped with a keyhoard that has customized option menus. A Keyboard Options Menu
v; T~y  provides for diagnostic and set up funotiona and a testing seguence. An operator can male
‘§\ selections on the keyboard, There is no reasopable explanation thet the instrument cannot
perform a dry gas coutrol before and after each subject test, Further, no testimony was presented
the instrument is incapable of performing the dry gas control before and after sach subject ter

sample.

The Court therefore interprets OAC 3701-54-04(B) to mandate a dry gas control check
prior to and after the fizst subject test and then prior to and after the second subject test. The
Court finds that the purpose af the dry gas control is a check and balance of the eccumcy of the

each subjeot test and the breath test result. This court further concludes that the failute 1o perform

wid=
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a dry gas control before and after cach subject tests constitutes a lack of substantial.compliance

with the Ghio Administrative Code.
|

The broath test result 15 inadmissible for noncompliance with QAC 3701-54-04(B).

Questinn presented

Whethar the Defendant’s braath tést results, that produced 0,176 from the Intoxilyzar | !

8000 at Cincinnati Police District 4, were relisble and accurate when the Instrument sborted
Humerous tests from multiple subjects including the defendant duting month of October 20117

L]

Analysis and Findings

In State v. Vega (1984), 12 Ohio 81.3d 185, 465 N.E.2d 1303, the Ohio Supreme Court
held that hreath tests are admitted “if analyzed in accordance with the methods approved by the
Direstor of Health,” and the accused “may not make a general attack on the relishility and '
validity of the breath testing instrumant.” Since Vega, the Ohlo Supretme Court has hold that the
admigsibility of test results to establish alcohplic concentration under 4511.19 wms on
subsrantial corapliance with ODH regulations. The legislature gave the Director of Health, rather
{han the cowrts, the authority to determine which tests and procedures are penerally reliable. Tho
legislative mandate recognized iti Vega precludes any analysis pursuant to Davhere v. Merrali

Dow Pharmaceuticals, ne. (1993), 509 U.8. 579, 113 8.Ct. 2786, 125 L. Ed.2d 4689, See French,

13- !. l
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Neverthcless, inv a recent decision issued by Circleville, Ohio Municibal Court, State .
Reid, (Jan. 26, 2012}, the court determined that the Intoxilyzer 8000 couid be chall:anged o
address the accuracy and reliability when the mstrument is appearing for the first time in 2 curt
in a given jUﬁsdicﬁcn. It reasoned that thiers is an expectation that the ODH perfornmed some
testing to demonsixate that the instrment was evaluated to a scientific standard, Like speed
Jetection devices, before a court can take judicial notice of the reliability and acouracy of the
instrument, an expert should testify as to the scicnﬂﬁc principles that support 2 finding reliabifity
and aceuracy of the equipment to preclude a gonoral uttack as in Vega. The Court in Reid stated,
that “thera are too many questions with the RF], sampie size of the chamber, volume of the
samiple tested, possible operator manipulation of the results, possible CMI modifications of the

saftware with the knowledge of the ODB, and slope detectar inadequasy ta permit the court to 1o

say thas the instrument is accurate and reliable”.

1t should be noted at the outsst, that thia Court agrees with the reasoning u%ed in Reid end 11 i
is troubled by the many variables presented with the Intoxilyzer 8000, As in Reid, this Court has
an expectation that the ODH did perform selentific testing of the Intoxilyzer 3000: and should be
required to demonstrate to the Court and the public that there i5 a scicntiﬁc;standt;rd of reliability
and accuracy, This is partiewlarly significant since the Intoxilyzer 8000 is using a new method of

requiring two separate breath test given ta produce onie soore.
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In contrast to Reld, the Defendant here Intradweed evidence of other gubjects' tests to '
attack the weight to be given fo his test result. He asserted that he was not m%sking gn aftack on
the genera) reliabiliry of the Intoxilyzer 8000. Rather, the Defendant argned that the machine was
net properly working during his test since so many aborted tests ocswrred during 4 one month
period, He also challenged the accuracy of his result when the machine, in the defendant’s first
attcrmpt, aborted the test for an Unstable Signal. He claimed that the aborted tast was further [, C

evidence the machine was not working properly to praduce an accuraie result,

Defendant's Exhibit 4 provides that on October 1, 2011 an individual’s breath rest was
aborted six times in total: twice for invalid sample, twice for Interferent Detectad, bnee for Purge
Fail and once for Unstable Signal. The next tine the same instniment wea used was for the
Defendant's test in the case at bax. On Ostober 6, 2011, Defendant’s first breath test was aborted
for Unstable Signal, In the second attempt, ten breath samples were given by the Defindant to
produce the result of 0176, The following day, another person’s test was aborted for RFI, Three
more individuats who tested ort the same instrument in the subsequent two wepks wers abarted
fot RFL Then on October 27 and Octoher 29, 2011 two conseoutive {ndividuals® tests were |
aborted seven separate times for Ambient Fails. The (nstrument was not remaved, placed ont of |
service, and po inspection was performed by the Depertment of Health at any point in time

during the month of October 2011.

Here, the Defendant, raised genuine concerns with his specific test, and Futher

demonstrated, with the used of ather tests, the questionable aoouracy of instrument itself when g0

-15- . ‘
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many errors occurred in a short period of thme without any action by the ODH. Yet, this type of
evidence has been consistently construed by Ohio courts to constitate 3 gene::-al attack on the
reliability of the instntment and not upon the speeific testng procedures o qualifications of the
aperator ay Vego ailows. Vega has not been distinguished from application to the Intoxilyzer

B0O0O and this Court is bound to follow its precedent.

In light of Vegu, this Court therefora finds that Troopes Salamon was a qualificd operator
of the Intoxilyzer 8000, the approved testing procedurs was followed even though something
went wrong with the defendant’s fitst attempt, that the machine functioned properly by abotting

the first test, and that the administration of the Defendant’s second attempt of a breath test was

PrOpEr.
The test results Bre thercfora admissible.

The Court further finds that the evidence presentad by the Defandant tegarding the
accuracy and reliability of his tesy yesult goes to welpht and pot admigsibitity. The detcrmination
of admissibility does not foreclose contrary evidence designed to challenge the waight to be

given to the evidence. The defendant can use the other tost results to chalienge the Defendant's

a5t at triat under the Rules of Evidence.

-16-
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Conclusion i

For the Teasons stated in this decision, the first and fhird questions presented are
overruled. The second question presented is sustained. The breath test result is inadmissible.

u Mellssa A. Powers
May 2, 2012
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